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OPINION
On July 14, 2000, pditioner, Wilma Lucches (Lucchesi), filed her petition for writ of
certiorari against respondent, Alcohol and Licensing Commission of Memphis, Tennessee (City),
seeking to overturn the decision of City denying her request to transfer her liquor license to another

location. The petition alleges that Lucches is the owner and operator of a liquor store in rental
property at 4035 North Watkins Street, Memphis, Tennessee, and that in January, 1998, thelandlord



was notified that the building was unsafe and must be repaired or demolished. Thepetition alleges
that the only suitable property for Lucches to relocate is at 3118 Thomas Street, Memphis,
Tennessee, and that Lucches applied to both the alcohol commission and the city council for
permission to transfer the license to the new location. Lucchesi allegesthat after hearings by both
bodies, the transfer was approved pursuant to the provisions of Memphis City Ordinance Sec. 4-5,
but that, because of an error in giving the required public notice for the hearing, the request had to
be reheard by the al cohol commission and it was again approved. The petition aversthat on July 5,
2000, the alcohol commission turned down Lucchesi’ srequest' and that:

[She] has been deprived of due process of law by the nature of the
alleged hearing and the procedure therein, and that she has been
deprived of avaluable property right without due processin violation
of the Congtitution of the United States of America and the
Constitution of the State of Tennessee and that the Alcohol
Commission of Memphis, Shelby County, Tennessee acted
unreasonably and arbitrarily in this matter and that the decision was
not based upon competent and credible evidence, but upon hearsay
testimony and irrelevant and immaterial evidence.

The petition further avers that pursuant to Sec. 4-5 of the Memphis City Code, when the
locationistaken asadirect result of governmental action, transfer isallowed within certain distances
and that therefusal of the commission to dlow the moveisin contravention of MemphisCity Code
Sec. 4-5. The petition seeksreversal of the commission’ srefusal to grant the transfer, and an order
allowing the transfer.

City’ sanswer to the petition for certiorari denies that the building occupied by Lucches is
condemned and thus taken by City. The answer admits that there was initial permission given by
the alcohol commission and city council for the transfer by virtue of Sec. 4-5 (c) of the Code of
Ordinancesand admitsthat there was an error of public notice and rehearing wasrequired asalleged
in Lucchesi’ s petition. City avers that while the petition was set for find approval before the city
council, Lucchesi withdrew her application for transfer after a city attorney issued alegal opinion
stating that the transfer was not permissible pursuant to Sec. 4-5 (c). The answer further aversthat
theinstant petition wasfiled two years after the previous petition had been withdrawn by Lucchesi’ s
voluntary action. The answer alleges that the alcohol commission denied Lucchesi’s applicaion
because the proposed location of 3118 Thomas Street was within fifteen hundred feet of another
liquor store, thus violated Sec. 4-5 (a). City further admits that Sec. 4-5 (b) of the Ordinance
provides that adealer compelled to relocate as a direct result of an action by a governmental body
may be allowed to relocate within the radius of fifteen hundred feet but denies that Lucchesi was
compelled to relocate due to any direct action of City and avers that the location of 3118 Thomas

! This decison is made on Lucchesd’s application filed March 22, 2000 and is not related to the previous
application which was withdrawn.
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Street is not within afifteen hundred foot radius of Lucchesi’ s existing location on North Watkins.
The answer joinsissue on the remaining allegations of the petition.

On September 14, 2000, Lucchesi filed aMotion for Summary Judgment asserting that the
material facts are not in dispute and that the only issueis the interpretation of the Ordinance, Sec.
4-5 of the Code of Ordinances, City of Memphis. Themotion allegesthat Sec. 4-5isambiguousand
unclear setting out the specific provisions. The motion sets out argumentsin favor of the summary
judgment motion based upon an undisputed fact that L ucchesi’ s property was taken by government
action and, thus, Ordinance Sec. 4-5 (b) and (c) would be the controlling ordinances for any transfer
of location. The mation contains a statement of undisputed material factsas follows:

1. Wilma Lucches has continuously owned and operated aliquor
store known as the Lucches Liquor Store at 4035 Watking/4022
Thomas in the City of Memphis for over 19 years.

2. In January 1998, the building housing the Lucchesi Liquor Store
was condemned by the Memphis and Shelby County Office of
Construction Code Enforcement.

3. Duetothe condemnation, the Petitioner wasforced to rel ocate the
Lucchesi Liquor Store to 3118 Thomas, which was the only suitable
rental property she could find.

4. The Petitioner promptly applied to both the Commission and the
Memphis City Council for permission to relocate to 3118 Thomeas.
Both the commission and the Memphis City council initially
approved the relocation pursuant to section 4-5.

5. The approval of both the Commission and the Memphis City
Council referenced in paragraph 4 above was rescinded due to an
error in the issuance of the required public notice.

6. The Petitioner immediately re-applied to the Commission for
approval, which the Commission again granted.

7. On January 26, 1998, Deputy City Attorney Ken McCownissued
hislegal opinionthat, because“ other liquor stores’ wasomitted from
subsection (c) of section 4-5, the Lucchesi Liquor Store could not be
approved for relocation to 3118 Thomas. A true and correct copy of
Deputy City Attorney Ken McCown’ smemorandum to MemphisCity
Councilman E. C. Jones, dated January 26, 1998, is attached as
Exhibit 3. Subsequently, Ms. Lucchesi withdrew her petition.



8. In July 2000, Ms. Lucchesi revived her applicaion and again
petitioned the Commission for pamission to relocéae her license to
3118 Thomas. On July 5, 2000, the Commission denied the
Petitioner’s application on the basis that the proposed location of
3118 Thomas was within 1,500 feet of another retail liquor store, as
measured pursuant to the specifications of section 4-5 (@), and thus
violated section 4-5 (a).

City’ sresponse to the motion for summary judgment disputes that L ucchesi’ s property was
condemned and therefore was not taken by governmental action. City disputes that she was forced
to move due to the condemnation of the building and that the 3118 Thomas propety is the only
suitablerental property she could find. Theresponse further asserts that the previous application by
L ucches waswithdrawn after an opinion wasissued by the city attorney officethat she did not come
withinthe parameters of therel ocation ordinance shewasrelying upon. Theresponse pointsout that
the new application, the one involved inthis appeal, was filed in the spring of 2000. The response
further presents legal arguments in opposition to the motion for summary judgment.

On October 20, 2000, the trial court entered an order granting Lucchesi’s motion for
summary judgment, and the order also incorporated theran the findings of fact and conclusions of
law submitted by Lucchesi. City hasagpealed and presentsthefollowing issuesfor review, as stated
initsbrief:

[. (A) Is City of Memphis Code of Ordinances 8 4-5 rendered
ambiguous and unclear by virtue of the omission of the words* other
liquor store” from the location requireament exception provisionsat 8
4-5(c)?

(B) Did the Court er inwriting language into City of Memphis
Code of Ordinances § 4-5(c) in order to establish abasisfor granting
summary judgment to the Petitioner-Appellee?

[1. Did the Court err in granting summary judgment to Lucches
under City of Memphis Code of Ordnances § 4-5?

A motionfor summary judgment should be granted when the movant demonstratesthat there
are no genuineissues of material fact and that themoving party isentitled to ajudgment as amatter
of law. Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the burden of
demonstrating that no genuine issue of material fact exists. Bain v. Wells 936 S.W.2d 618, 622
(Tenn. 1997). Onamotion for summary judgmert, the court must take the strongest | egitimateview
of the evidence in favor of the nonmoving party, allow dl reasonable inferences in favor of that
party, and discard al countervailing evidence. 1d. InByrdv. Hall, 847 S\W.2d 208 (Tenn. 1993),
our Supreme Court stated:

Onceit is shown by the moving party that there is no genuine issue
of material fact, the nonmoving party must then demonstrate, by
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affidavitsor discovery materials, that thereisagenuine, material fact
disputetowarrant atrial. Inthisregard, Rule 56.05[now Rule 56.06]
provides that the nonmoving party cannot simply rely upon his
pleadings but must set forth specific facts showing that thereis a
genuine issue of maerial fact fortrial.

Id. at 211 (citations omitted) (emphasisin origina).

Summary judgment isonly appropriate when the facts and the legal conclusionsdrawn from
the facts reasonabdy permit only one conclusion. Carvell v. Bottoms 900 S.W.2d 23, 26 (Tenn.
1995). Since only questions of law are involved, thereis no presumption of correctness regarding
atrial court’ s grant of summary judgment. Bain, 936 S.W.2d at 622. Therefore, our review of the
trial court’ sgrant of summary judgmentisdenovo ontherecord beforethisCourt. Warren v. Estate
of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

The essence of the controversy before us stems from the applicability and interpretation of
Memphis Code of Ordnances § 4-5, which provides as follows:

Sec. 4-5. Manufacture, sale, etc., near churches, schoolsor other
public or privateinstitutionsor residential areas.

(a) No alcoholic beverages shall be manufactured, distilled, rectified,
sold or stored on any premises located within one thousand five
hundred (1,500) feet (as measured along the center line of the street
or streets asdefined further herein and applyingto retail liquor stores
located on either side of such street or streets) from any church
(defined as property owned and used by a church having regular
attendance at its meetings and whose property is exempt from
taxation by the property assessor); school (defined as duly accredited
public, private, or parochial school for grades one through twelve
(12), or any other division of such grades); park (defined as public
park upon which children usualy play); library (defined as tax
supported public library) or any other retail liquor store, or withina
five hundred (500) foot radius in any other direction from any such
church, school, park, library, or any other retail liquor store or in any
area in violation of the zoning ordinances. The one thousand five
hundred (1,500) feet shall be measured from apoint inthe center line
of the public or private street (private street being defined to be a
private passageway for vehiclesin amulti-establishment commercial
areaof at least two (2) acresin size) onwhich theliquor store fronts,
such point being directly opposite the center of the threshold of the
wall of theliquor storeif the thresholdfacesthe street and if not, then
at the midpoint of the liquor store building; thence along the center
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line of the street and the center line of theintersecting street or streets
to apoint in the center line of the street opposite the nearest point to
the property line of such church, school, park, library, or other liquor
store which faces the public or private street. Such five hundred
(500) foot restriction shall be measured from the center of the
threshold of the store to the nearest point in the property line of such
church, schooal, park, library, or other liquor store, it being the intent
that no part of the property of such church, school, park, library, or
other liquor store shall be within aradius of five hundred (500) feet
from the point in the center of the threshold of the liquor store. The
measurements set forth herein shall apply only to liquor store
locations after September 17, 1986. For clarification as to location
and continuous use for liquor stores receiving a permit before
September 17, 1968, such business may continue as long as:

(1) The store remains at the same location;

(2) It isacontinuing businesswithout any intervening
use; and

(3 Any transfer of ownership to subsequent or
succeeding owners occurs within a one-day period
(twenty-four (24) hours) without the depletion of
inventories.

At any time a license is surrendered, al prior existing rights are
nullified. In addition to the above set forth restrictions on location
due to measurement of such school, church, park or library, or any
other liquor store, no liquor store may be located where any part of
any residential property zoned RS-15, RS-10, RS-8, RS-6, RD or R-
TH shall bewithin aradius of two hundred (200) feet from the point
in the center of the threshold of the wall of the liquor store if the
thresholdfacesthe street and if not, then at the midpoint of theliquor
store building. Liquor stores having received permits before
September 17, 1968 shall be allowed to remain so long as they
otherwisemeet the ordinances. The subsequent location of achurch,
school, park or library nearer to the liquor store than the prescribed
distance shall not of itself cause the removal of the liquor store so
long as the liquor store remains at the same location. Likewise,
should any real property bealready zoned or which isrezoned RS-
15, RS-10, RS-8, RS-6, RD or R-TH within the radius of such two
hundred (200) feet above described, such zoning or rezoning shall not



of itself cause the removal of the liquor store as long as the liquor
store remains in the same location.

(b) The foregoing provisions of this section shall not apply to the
relocation of any retail dealer who is compelled to relocate as the
direct result of the actions of agovernmental body or agency thereof,
and such dealer can relocate his busness within a radius of one
thousand five hundred (1,500) feet as measured from the center of the
front door of his business, provided the new location is approved by
the alcohol commisson subject to appeal to the council.

(c) Uponacd ear showing by aliquor dealer, whose property has been
taken through govemmental action so thet it isimpossibleto rel ocate
the storewithinthe onethousand five hundred (1,500) feet prescribed
distance, such liquor dealer shall be alowed to relocate within the
prohibited distance from parks, playgrounds, churches, schools or
libraries if such location is approved by the city council after a
hearing and recommendation by the alcohol commission.

We will first consider City’sissuelll.

City points out that the council denied Lucchesi’ s application, pursuant to the provisions of
Paragraph (@) of the above ordinance, since her application showed that she could not comply with
the distance requirement set out therein. In this issue, City assats that the trial court erred in
applying the provisions of Paragraphs (b) and (c) because there is at thevery least a disputed issue
of material fact asto whether Lucchesi was forced to relocate by virtue of a governmental action.
The affidavit of Richard T. Hughes, Jr., a building official for City, states that the owner of the
property was notified of the unsafe condition of the building and that it must be repaired or
demolished as stated therein. These notices began in June of 1997 and continued through
February 9, 2000. The affidavit states that the tenant did not vacate the building and continued to
occupy thepremises and wascited to general sessions court on May 16, 2000. The record further
reflects that Lucches’s lease for the property expired May 31, 2000, and that she was forced to
vacate the property by virtue of legal action brought by the owner of the property. Moreover, as of
November 11, 2000, Lucches continued to occupy the property. City contends that, if anything,
Lucchesi was forced to vecate the premises because her |ease expired, and although she held over
as atenant, she was finally forced to move by the owner of the premises.

Considering the proof in therecord, it appearsat the very least that there isagenuinedispute
of material fact asto whether Lucchesi wasforced to relocate by virtue of agovernmental actionand,
therefore, summary judgment was not appropriate on that basis.

The primary point of controversy in the caseis City’ sfirst issueinvolving the interpretation
of City of MemphisOrdinance § 4-5. The primary rule of statutory constructionisthat theintention
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of the legidlative body must prevail. See Graggv. Gragg, 12 SW.3d 412 (Tenn. 2000); Moser v.
Department of Transportation, 982 S\W.2d 864 (Tenn. Ct. App. 1998). When the language of a
statute is unambiguous, legislative intent is to be ascertained from the plain and ordinary meaning
of the statutory language. The role of courts in interpretation of legislation is succinctly staed in
Gleavesv. Checker Cab Transit Corp., Inc., 15 SW.3d 799 (Tenn. 2000):

When, however, a statute is without contradiction or
ambigui ty, thereisno need to forceitsinterpretation or construction,
and courts are not at liberty to depart from the words of the statute.
Hawks v. City of Westmoreland, 960 SW.2d 10, 16 (Tenn. 1997).
Moreover, if “the language contained within the four corners of a
statute is plain, clear, and unambiguous, the duty of the courts is
simpleand obvious, ‘to say sic lex scripta, and obey it.”” 1d. (quoting
Miller v. Childress, 21 Tenn. (2 Hum.) 320, 321-22 (1841)).
Therefore, “[i]f the words of a statute plainly mean one thing they
cannot be given another meaning by judicial construction.” Henryv.
White, 194 Tenn. 192, 198, 250 SW.2d 70,72 (1952).

Findly, itisnot for the courtsto alter or amend astatute. See
Town of Mount Carmel v. City of Kingsport, 217 Tenn. 298, 306,
397 S.W.2d 379, 382 (1965); see also Richardson v. Tennessee Bd.
of Dentistry, 913 SW.2d 446, 453 (Tenn. 1995); Manahan v. State,
188 Tenn. 394, 397, 219 S.W.2d 900,901 (1949). Moreover, acourt
must not question the “reasonableness of [a] statute or substitut]e]
[its] own policy judgments for those of the legislature.” BellSouth
Telecomms,, Inc. v. Greer, 972 SW.2d 663, 673 (Tenn. Ct. App.
1997). Instead, courts must “presume that the legislature saysina
statute what it means and means in a statute what it saysthere.” 1d.
Accordingly, courts must construe a statute as it is written. See
Jackson v. Jackson, 186 Tenn. 337, 342, 210 SW.2d 332, 334
(1948).

Id. at 803.

Paragraph (a) of the subject ordinanceprohibitsretail liquor storesfromlocating within 1,500
feet of achurch, school, park, library, or any other retail liquor store, or within a50 foot radiusin
any direction from a church, school, park, library, or any other retail liquor store, or in any areathat
violates the zoning ordinances. Paragrgph (b) affords relief to the liquor store proprigtor that is
forced to relocate as a direct resut of a governmental action. Under this paragraph, the proprietor
is allowed to rel ocate anywherewithin a 1,500 foot radius of the existing location, even though the
new location iswithin the prohibited distance of achurch, school, park, library, or otherretail liquor
store.




Paragraph (c) of the ordinance is applicable when relocation within the 1,500 foot radius
providedforin(b) isimpossible, and under thisparagraph rel ocation isallowed within the prohibited
distances of parks, playgrounds, churches, schools, or libraries, if approved by the city council after
ahearing and arecommendation by the alcohol commission. Paragraph (c) does not specify another
liquor store along with the other locations.

Thetrial court foundin rendering summary judgment for Lucches that as a matter of law
leaving out the term * other liquor store” in Paragraph (c) was not intentional by thelegislative body
but was ssimply a“drafting oversight or, at best, apolitical aberration.” Lucchesi contendsthatitis
apparent that the legislative body did not intend to leave out “liquor store” when it had placed such
establishmentsin the other sections of the ardinance. The trial court agreed with this argument.
Since Lucches claimed ambiguity exists in the ordinance, City presented proof that after the city
attorney’ sopinion that the omission of “liquor stores’ from § 4-5 (c) would not allow Lucchesi the
1,500 foot exemption, and before Lucchesi’s petition was filed in March 2000, legidation was
introduced in the city commission to amend Paragraph (c) of the ordinance to add “ or other liquor
stores’ to Paragraph (¢). The ordinancefailed by aeleven to one vote This appears to establish
rather conclusivelytheintent of thelegidlative bodyasto theordinancein question. Lucchesi smply
is not alowed to move outside of the 1,500 foot radius to a location within 1,500 feet of another
liquor store. Accordingly, summary judgment for Lucchesi was not appropriate.

Under our interpretation of the ordinance, even if it isundisputed that Lucchesi isforced to
rel ocate because of direct governmenta action, she would not be allowed to move to the location
requested in her application. Under theseci rcumstances, summary judgment i sappropri ate for City.

Accordingly, the order of the trial court granting summary judgment to the petitioner is
vacated. The case is remanded to the trial court with instructions to enter summary judgment for
City. Costs of this appeal are assessed against the appellee, WilmaL ucchesi.

W.FRANK CRAWFORD, PRESIDINGJUDGE, W.S.



